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STATEMENT OF THE CASE 

Pursuant to A.R.S. § 19-122(C), Appellants challenged the sufficiency of the 

Open Elections/Open Government Act (“Initiative”) relating to the statutory 

requirements for petition circulators used by Appellee Open Government 

Committee (“OGC”).  Appellants alleged that thousands of signature sheets should 

have been disqualified from the Secretary of State’s (“Secretary”) final calculation 

of valid signatures because certain circulators: (a) are ineligible to register to vote 

due to prior felony convictions; (b) provided inaccurate residence addresses on 

their circulator affidavits; (c) failed to register as out-of-state circulators; and (d) 

failed to sign the circulator affidavit.  After an evidentiary hearing, the trial court 

found 2,056 signatures should be disqualified for being circulated by individuals 

ineligible to register to vote and also disqualified those that were unsigned.
1

[Order 4]  The court dismissed Plaintiffs’ case because the signatures disqualified 

did not offset the 577 rehabilitated by OGC in a companion case.
2
  [Id.]

ISSUES PRESENTED 

1. Did the trial court abuse its discretion by requiring Appellants to 

introduce signature sheets individually by circulator after the sheets were 

authenticated and foundation had been established for all of them? 

                                           
1
 A copy of the Order is attached hereto as Exhibit A. 

2
 Because each signature from the random sample rehabilitated by OGC was worth 

20 signatures overall, that translates to 6,372 signatures. 
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2. Did the trial court abuse its discretion and violate Appellants’ due 

process rights under the 14th Amendment of the United States Constitution and 

Article 2, § 4 of the Arizona Constitution by limiting their time to present their 

evidence to 2 hours and not granting their request for additional time? 

 3. Did the trial court err by dismissing Appellants’ complaint while its 

decision in the companion case that rehabilitated signatures is subject to appeal? 

ISSUES ON CROSS-APPEAL 

1. Is Appellants’ action time-barred under A.R.S. § 19-122(A)? 

2. Is Appellants’ action barred by laches? 

3. Did Appellants present sufficient evidence to establish that certain 

circulators were ineligible to register to vote for prior felony convictions? 

STATEMENT OF FACTS 

Appellants adopt the facts as stated in the trial court’s order and incorporate 

by reference the facts stated in the First Amended Verified Complaint.   Appellants 

further state that the trial court set a 4 hour evidentiary hearing and allocated 2-

hours for each side.  OGC called only 2 trial witnesses and had only 1 trial exhibit 

of its own, requiring less than an hour of testimony on its case-in-chief.  

[Transcript (“T.”) 129:14-15; 146:7-8; 178:9-10]  Appellants used every minute of 

the time allocated to them and required more.  Despite repeated requests from 

counsel [T. 125:20-22, 25-126:16; 178:21-24; 180:7-8], the trial court denied 
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allowing appellants any extra time to present their case. [T. 125:23-24; 126:2-6, 

16; 178:21-24; 180:7-8] To avoid repetition, Appellants state additional facts 

throughout this brief. 

STANDARD OF REVIEW 

Questions of law are reviewed de novo. Arizona Together v. Brewer, 214 

Ariz. 118, 120, 149 P.3d 742, 744 (2007).  Evidentiary and trial management 

rulings are reviewed for abuse of discretion.  Escamilla v. Cuello, 641 Ariz. Adv. 

Rep. 24 (2012).

ARGUMENT 

ISSUES ON APPEAL

I. THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING 
APPELANTS’ MOTION TO INTRODUCE THE PETITION 
SIGNATURE SHEETS AS ONE EXHIBIT 

“A trial court’s rulings on the exclusion or admission of evidence will not be 

disturbed on appeal unless a clear abuse of discretion or legal error appears and 

prejudice results.”  Bogard v. Cannon & Wendt Elec. Co., Inc., 221 Ariz. 325, 332, 

212 P.3d 17, 24 (App. 2009).  “Documents may properly be admitted . . . as 

business records even though they are the records of a business entity other than 

one of the parties, and even though the foundation for their receipt is laid by a 

witness who is not an employee of the entity that owns and prepared them.”  Saks

Int’l, Inc. v. M/V Exp. Champion, 817 F.2d 1011, 1013 (2d Cir. 1987) (cited by 
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Tager v. Catholic Fam. & Comm. Serv., 196 Ariz. 285, 297, 995 P.2d 721, 733 

(1999)).

The trial court abused its discretion by denying Appellants’ motion to 

introduce all signature sheets at once, even after they had established foundation.  

From copies of all Initiative petitions received from the Secretary, Appellants and 

volunteers culled documents that filled four boxes of petition signature sheets, 

creating a subset of sheets with one of four circulator problems: 

(a) no circulator signature; 

(b)  circulator not qualified to register to vote in Arizona; 

(c) circulator’s affidavit included the wrong residence address; and 

(d) out-of-state circulators who failed to register with the Secretary.
3

                                           
3
 “Petition sheets bearing false or fraudulent circulator affidavits are void.”   Ross 

v. Bennett, 228 Ariz. 174, 180, 265 P.3d 356, 362 (2011); accord Brousseau v. 

Fitzgerald, 138 Ariz. 453, 456, 675 P.2d 713, 716 (1984) (“[P]etitions containing 

false certifications by circulators are void, and the signatures on such petitions may 

not be considered . . .”); Whitman v. Moore, 59 Ariz. 211, 233, 125 P.2d 445, 456 

(1942) (law requires circulators to list their actual residence addresses “so that if 

any question arises in which his testimony is needed, he can readily be found”), 

disapproved other grounds by Brousseau, supra. Cf. Rocking K Holdings, LTD. v. 

Pima County, 170 Ariz. 134, 136-37, 822 P.2d 487, 489-90 (1991) (invalidating 

referendum sheets circulated by convicted felons). 

A.R.S. § 19-112(C) & (D) require that circulators sign affidavits, list their actual 

residence addresses, and that non-resident circulators register with the Secretary.  

That statute also requires that a circulator attest that she is qualified to register to 

vote in Arizona, which includes that she has not been convicted of a prior felony 

and that her rights have not been restored. See id. § 16-101(A)(5). 
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During the evidentiary hearing, Appellants elicited testimony from Kris 

Kingsmore, assistant election director from the Secretary’s office, and Jennifer 

Wright, a volunteer who obtained the copies, establishing the chain of custody and 

authenticity of the signature sheet copies.  [T. 20:14-18, 21:12-21; 24:15-16; 

27:19-25] Specifically, Kingsmore testified that she provided copies to Wright and 

her associated organizations.  [T. 20:7-8; 29:21-30:7]  After reviewing them in 

court, Kingsmore testified that the petition sheets in the four boxes were accurate 

copies of those filed by OGC, and Wright testified that they were the same copies 

that she received from the Secretary.  [T. 21:15-23; 23:25-24:16; 57:18-58:11]   

The circulators were identified in Appellants’ Complaint (¶¶ 23, 29, 35, 36, 

38), the serial numbers of each targeted sheet were disclosed to OGC and the 

Secretary on Tuesday, August 28, 2012, and the sheets were available for 

inspection and copying since Monday, August 27, 2012.  [T. 23:17-20]  Neither 

OGC nor the Secretary bothered to come look at them.  [Id.]

Appellants moved for the introduction of the boxes as evidence, but the trial 

court denied that motion, instead requiring that Appellants move each and every 

batch of petition signature sheets, which were organized by circulator.  [T. 21:24-

26:18; 59:3-12; 79:13-20] This Appellants proceeded to do, but were only able to 

move into evidence four batches within the 2 hours allocated to them.  [T. 61:1-

62:8; 77:6-78:25; 86:13-18; 93:3-5] 
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The trial court abused its discretion in this case by requiring Appellants to 

introduce evidence piecemeal.  This is particularly so given that (a) the court set a 

stringent 2-hour time limitation on Appellants’ presentation of evidence; (b) the 

witnesses were able to authenticate and establish chain-of-custody for all of the 

petition signature sheets; (c) the trial court admitted the four batches without 

reservation when Wright testified as to the authenticity for each; and (d) the time 

spent on surplus authentication for each batch could have been used by Appellants 

to establish problems with additional signature sheets.  Indeed, after the court 

allowed the first batch into evidence, counsel requested that the court provide 

direction on how to expedite the process, and the court required that counsel 

continue with this inefficient method.  [T. 59:3-10] 

The trial court’s decision prejudiced Appellants.  Had they been able to 

conserve time by introducing the sheets at once, they could have focused on 

introducing evidence of additional signature sheet problems and, given the sheer 

volume of circulators (69 total) and petition sheets identified as problematic 

(6,568)
4
 for one of the 4 identified reasons, Appellants would have been able to 

disqualify substantially more signatures than OGC was able to rehabilitate in the 

companion case, thereby retaining the measure off the ballot.

                                           
4
 See First Amended Verified Complaint ¶¶ 23, 29, 35, 36, 38.



 7  

The Court should reverse the decision not to admit the signature sheets 

together and order that the trial court hold another evidentiary hearing in which the 

sheets are admitted as a single exhibit.  This would have permitted Appellants to 

systematically describe the efforts made to review each circulator’s batch and 

explain why each batch was problematic for one of the 4 reasons.
5

II. THE TRIAL COURT VIOLATED DUE PROCESS BY NOT 
PROVIDING APPELLANTS SUFFICIENT TIME  

The trial court may “impose time limits” that are “reasonable under the 

circumstances.”  Brown v. U.S. Fid. & Guar. Co., 194 Ariz. 85, 90-91, 977 P.2d 

807, 812-13 (App. 1999) (citing A.R.C.P. 16(h)); see also Ariz. R. Evid. 611(a).  

“[R]igid time limits are disfavored.  Trial time limits should be sufficiently flexible 

to allow adjustment during trial.”  Brown, 194 Ariz. at 91, 977 P.2d at 813.  This 

derives from due process rights under the Federal and Arizona Constitutions to be 

heard in court and present a sufficient quantity of evidence to satisfy her burden of 

proof.  See Goldberg v. Kelly, 397 U.S. 254, 267 (1970); Salas v. Ariz. Dept. of 

Econ. Sec., 182 Ariz. 141, 143-44, 893 P.2d 1304, 1306-07 (App. 1995).

The trial court cut-off Appellants as they were in the process of introducing 

evidence of defective petition signature sheets.  [T. 125:9-126:24]  It refused to 

                                           
5
 For the petition signature sheets that were circulated by out-of-staters who did not 

register, Appellants intended to call Amy Chan, State Elections Director, to testify 

regarding failure to register.  For circulators who provided incorrect addresses on 

their circulator affidavits, Appellants intended to call witnesses who made efforts 

to contact circulators at the addresses provided. 
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permit Appellants additional time to admit evidence, even after OGC rested its 

case early.  [T. 178:9-179:3; 179:24-180:8]  Given the magnitude of the 

controversy – a proposed constitutional amendment that will fundamentally change 

the manner in which public officers are elected – it was unreasonable and an abuse 

of discretion not to provide Appellants with more time to present their case.  

Accordingly, this matter should be remanded to the trial court with instructions to 

continue the evidentiary hearing for at least 2 hours of additional trial time for 

Appellants’ case-in-chief.  This amount of time will be sufficient to establish 

Appellants’ claims and, when combined with the 2 hours already used, it is the 

amount that Appellants requested during a prehearing conference with the trial 

court.

III. THE TRIAL COURT SHOULD NOT HAVE DISMISSED THE 
COMPLAINT

In another case, OGC challenged the Maricopa County Recorder’s decision 

to invalidate certain petition signatures.  OGC successfully rehabilitated enough 

signatures to place the Initiative on the ballot.  Should the Recorder appeal and 

secure reversal, the signatures disqualified here may make a difference.  The court 

should have ordered that the Secretary remove the disqualified signatures from the 

final signature count under A.R.S. § 19-121.04. 
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CROSS-APPEAL ISSUES

I. A.R.S. § 19-122(C) HAS NO TIME LIMIT 

Appellants’ Complaint proceeds under A.R.S. § 19-122(C) (“[I]f any 

petition filed is not legally sufficient, the court, in an action brought by any citizen, 

may enjoin the secretary or other officers from certifying or printing on the official 

ballot . . .”).  This Court recently held: 

In Kromko v. Superior Court, . . . the proponent of an 

initiative argued that § 19–122(C) requires that 

challenges to the Secretary's decision to place a measure 

on the ballot be filed within the same ten-day period as 

challenges under § 19–122(A). . . . [S]uch a reading 

would deprive challengers of any statutory avenue for 

review of the Secretary’s decision to place on the ballot a 

petition initially accepted subject to verification . . . . 

Transportation Infrastructure Moving Arizona’s Economy (“TIME”) v. Brewer,

219 Ariz. 207, 212-13, 196 P.3d 229, 234-35 (2008) (citing Kromko, 168 Ariz. 51, 

811 P.2d 12 (1991)).   

In TIME, the proponents challenged the Secretary’s decision removing 

sheets prior to the random sample.  Id. at 209-10, 196 P.3d at 231-32.  Their action 

existed under A.R.S. § 19-122(A).  Id. at 212, 196 P.3d at 234 (“No statute in that 

chapter other than § 19-122(A) purports to allow judicial review of the decisions of 

the Secretary today challenged by TIME.”).  The statute includes a 5-day 

(previously 10-day) limitation.  



 10  

Here, Appellants proceed under A.R.S. § 19-122(C), which has no statute of 

limitations.  TIME and Kromko make clear that OGC’s argument that a limitations 

period should be imposed is wrong.   

II. LACHES DOES NOT APPLY 

A. No Delay 

Although laches is available as a defense in election challenges, that defense 

“may not be imputed to a party for mere delay in the assertion of a claim.  Rather, 

the delay must be unreasonable under the circumstances.” Flynn v. Rogers, 172 

Ariz. 62, 66 (1992).  The delay must also result in actual prejudice.  Harris v. 

Purcell, 193 Ariz. 409, 412 (1998). 

In this case, there was no delay because the petition signature sheets were 

not available from the Secretary’s office until late in the verification process and, 

even if there was delay, it was not unreasonable under the circumstances.  Wright 

testified that she was in contact with the Secretary’s office and had requested the 

petitions within 6 days of the Initiative being filed. [T. 43-44] She continued 

seeking access to the petitions. [T. 43-48] Wright’s persistence was corroborated 

by Kingsmore. [T. 16-20].  It was not until August 3, 2012 that the Secretary 

notified Wright that the first batch was ready. [T. 18:12-15]  After finally obtaining 

all sheets on or about August 7, 2012, Wright and her volunteers immediately 

began investigating the circulators.  [T. 19:19; 121:3-4] On or about August 21, 

2012, Verify the Vote released the findings of its investigation in a news release. 
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[T. 103-05]  Upon learning of the findings of Wright and Verify the Vote, 

Appellants immediately began preparing and subsequently filed this challenge on 

August 24, 2012.

Accordingly, the trial court was correct in “[finding] no unreasonable delay 

on the part of [Plaintiffs] in bringing this action.” [Order 2] 

B. No Prejudice 

Based on the testimony of Paul Johnson, OGC chairman, as well as Joe 

Yuhas, campaign consultant, OGC had notice of Wright’s findings per a news 

release on August 21, 2012. [T. 135, 168]  Mr. Yuhas acknowledged that he was 

aware that a challenge to petition circulators could be utilized by opponents of the 

initiative, and he acknowledged being notified of Save Our Vote forming as an 

opposition committee on or shortly after July 9, 2012. [T. 147-148, 165-166]  OGC 

seeks to expand the law requiring that opposition committees give “notice” of 

possible lawsuits.  This is not the law and its laches argument fails. 

C. Unclean Hands 

OGC is precluded from asserting laches because of unclean hands.  “[One] 

who comes into a court of equity seeking equitable relief must come with clean 

hands.” McRae v. McRae, 57 Ariz. 157, 161 (1941).  This Court has held that “it is 

the moral intent of the party seeking relief . . . that is controlling” and that “the 

misconduct which will prevent equitable relief under the clean hands doctrine must 

have been willful.” Weiner v. Romley, 94 Ariz. 40, 43, 381 P.2d 581 (1963).  OGC 
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submitted petitions sheets that Plaintiffs proved were unsigned by circulators and 

circulated by circulators not qualified to vote because of felony convictions.  

Because of this willful misconduct, OGC’s unclean hands preclude it from 

invoking laches. 

III. THE TRIAL COURT CORRECTLY RULED THAT APPELLANTS 
ESTABLISHED FELONY CONVICTIONS  

OGC argues that Appellants must submit certified copies of criminal records 

to prove prior criminal convictions.  [T. 191:12-192:4] This, and their heavy 

reliance on State v. Hauss and State v. Pennye, is misguided.  These cases do not 

apply because they involve certified copies of convictions in criminal cases for 

sentencing.  State v. Hauss, 140 Ariz. 230, 231 (1984); State v. Pennye, 140 Ariz. 

207, 208 (1967).  In Hauss, at issue was the sufficiency of evidence used to prove a 

prior felony conviction for purposes of enhancing the defendant’s sentence. Hauss,

140 Ariz. at 231.  Similarly, in Pennye, the Court stated that “the state has the 

burden of proving beyond a reasonable doubt that the accused has in fact been 

convicted of a prior criminal offense, if that prior conviction is . . . the basis for 

increased punishment.” Pennye, 102 Ariz. at 208. 

First, the burden of proof in elections cases is preponderance of the 

evidence, a lesser standard than criminal cases.  See Saylor v. Gray, 41 Ariz. 558, 

571 (1933).  Moreover, in civil cases, courts routinely view the evidence submitted 

by Appellants as probative, and often dispositive.   
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In this case, Wright testified to performing Lexis-Nexis searches based on 

circulators’ information and confirming convictions with public websites for 

criminal courts. [T. 54-55] The trial court correctly found this “persuasive” as 

proving the felony convictions for two of three circulators. [Order 3]  Just as courts 

allow the impeachment of a witness by evidence of a criminal conviction if the 

probative value of the evidence outweighs its prejudicial effect, the court 

appropriately found Wright’s investigation probative to the issue of whether 

certain petition circulators had been convicted of felonies. See Ariz. R. Evid. 609. 

Because certified copies are not required, the trial court correctly found 

Appellants’ evidence sufficient. [Order 3]. 

CONCLUSION

Delay at this point results from OGC’s willful ignorance of the evidence and 

the trial court’s inflexibility.  This Court should remand with instructions to (a) 

admit the signature sheets and (b) permit an additional 2 hours of testimony for 

Appellants.  The Court should affirm the trial court’s rulings on the statute of 

limitations, laches, and sufficiency of the evidence. 
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DATED this 4th day of September, 2012.

SNELL & WILMER L.L.P.

By: Michael T. Liburdi 
Michael T. Liburdi
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
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