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I. The court did not abuse its discretion regarding admission of the 
signature sheets.

Plaintiffs concede that Ms. Kingsmore could not lay foundation for the 

introduction of the 6000+ signature sheets, because she lacked knowledge of their 

handling after she delivered the larger set of 29,000+ sheets to plaintiffs.1  After 

Ms. Wright testified to the process by which the selected petitions had been chosen

and reorganized for use at trial, plaintiffs made no motion to admit the four boxes 

of petitions.2  The court did not require plaintiffs to separate the boxes’ contents 

into pieces to be admitted.3

Plaintiffs claim that if they had been able to admit the petitions more 

quickly, they would have been able to admit further evidence in support of their 

claims.4  They did not make a proffer to the trial court.5  Introduction of the 

petitions would have been insufficient—they also needed to introduce evidence of 

                                                
1 OB at 5.
2 Tr.58:12-59:11.
3 Id.; see also Gamboa v. Metzler, 223 Ariz. 399, 402 ¶¶14-15, 224 P.3d 215, 218 
(App. 2010); Dusquesne Light Co. v. Westinghouse Elec. Co., 66 F.3d 604, 610-11 
(3rd Cir. 1995).
4 OB at 6-8.
5 Gamboa, 223 Ariz. at 403 ¶¶17-18, 224 P.3d at 219 (proffer required); Tr.125:9-
127:3,178:14-179:1,179:14-180:10; see also Tr.95:7-10.
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circulator deficiencies invalidating the petitions and prove that those deficiencies 

affected a sufficient number of signatures.6  

II. Plaintiffs have not demonstrated prejudice from time limits.

Plaintiffs assert that when they agreed to a four-hour hearing, they meant 

they needed all four hours, with no time for the defendants.7  Plaintiffs point to no 

evidence that the court or Committee shared that understanding, which would be 

inconsistent with the due process guarantees on which plaintiffs rely.

Comparing plaintiffs’ belated proffer of what they would introduce, given 

another two hours, with what they did introduce in the two hours already provided

illustrates that any prejudice did not result from the court’s actions, but from 

plaintiffs’ failure to use their available time efficiently.8  The court did not deny 

plaintiffs due process.

                                                
6 A.R.S. §19-112(C), the statute requiring out-of-state circulators to pre-register, 
does not provide that failure to do so is fatal.  Id.; see Pacion v. Thomas, 225 Ariz. 
168, 170, 237 P.3d 395, 397 (2010); Save Our Public Lands v. Stover, 135 Ariz. 
461, 463, 662 P.2d 136 (1983).  The residential address requirement for the 
circulator affidavit likewise is not statutorily fatal, and the address is also not part 
of the statement to which the circulator is swearing under oath.  A.R.S.§19-112(D).
7 OB at 8. Similarly, plaintiffs request only an additional two hours of hearing time 
for themselves, without any additional time for defendants to cross-examine or 
rebut.  If plaintiffs were to introduce additional evidence, defendants would also be 
entitled to time for cross-examination and rebuttal—the time used by defendants in 
the original hearing is a reflection of the minimal evidence plaintiffs introduced 
during that hearing, rather than a waiver of time to respond if additional evidence 
is introduced.
8 See, e.g., Tr.22:24-23:8,77:10-78:25,94:8-95:10.
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III. The Committee demonstrated laches.

Plaintiffs contend that a party who obtains evidence of their claims four 

weeks before ballot printing begins may consume three of those weeks with its 

own investigation, leaving only one week for the defendant and the courts 

combined.  While pre-suit notice is not statutorily required, equity does not permit 

plaintiffs to consume most of the available time with their investigation without 

making some effort to avoid prejudice from their last-minute lawsuit, such as 

providing some notice of specific claims.

The formation of an opposition committee alone does not require an 

initiative proponent to be ready to defend against any type of challenge to the 

initiative effort on a few days notice.  The Committee had no specific information 

from which it could investigate the plaintiffs’ claims until the plaintiffs actually 

named the allegedly defective circulators at issue, and even then would need time 

to conduct an investigation that took plaintiffs three weeks.9

There is no evidence of unclean hands barring assertion of laches.  The 

Committee’s representatives testified to their efforts to ensure legal compliance, 

                                                
9 Tr.33:8-34:20,156:4-158:6 (Committee does not possess numbered petitions or 
hire circulators directly); Tr.23:17-20 (plaintiffs’ counsel asserted that petitions 
were made available only for review, earlier in week of hearing); cf. ARIZ. R. CIV.
P. 26.1(a)(9) (requiring parties to produce copies of relevant documents).
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and the court made a factual finding that plaintiffs presented no evidence of fraud 

or impropriety by the Committee.10  

If this Court were to remand for an additional hearing, the prejudice to the 

Committee would worsen.  Only two business days remain prior to physical ballot 

printing, leaving no time to prepare for and hold a hearing and no prospect of 

review.  The requested relief should be denied.

IV. Fraud invalidating petitions per se must be proven by admissible, clear 
and convincing evidence.

If it orders another hearing, this Court should address the proof necessary to

invalidate petitions based on allegedly false circulator affidavits.  This Court has 

held that criminal convictions must be proven through public records that have 

been properly authenticated and that have been tied through identifying 

information to the specific person to whom they purport to refer.11  While these 

decisions arose in criminal cases, their analysis turns on the rules of evidence 

applicable to all cases, not on the unique burden of proof in criminal cases.12  And

                                                
10 8/31/12 M.E. at 3; see also Tr.151:14-155:11,162:21-163:21,174:21-178:1.
11 State v. Hauss, 140 Ariz. 230, 231, 681 P.2d 382, 383 (1984); State v. Pennye, 
102 Ariz. 207, 208, 427 P.2d 525, 526 (1967); ARIZ. R. EVID. 801, 802, 803(8), 
805, 901; see also ARIZ. PRACTICE TRIAL HANDBOOK §16:23.
12 Id.
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like criminal liability, fraud cannot be proved by a preponderance of the 

evidence.13

V. Conclusion

Plaintiffs’ requested relief should be denied for the reasons above and in the 

Committee’s opening brief.

Respectfully submitted this 4th day of September, 2012.

LEWIS AND ROCA LLP (00030700)

By s/ Kimberly A. Demarchi
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Attorneys for Real Party in Interest Open 
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13 Brousseau v. Fitzgerald, 138 Ariz. 453, 456, 675 P.2d 713 (1984) (only fraud 
trumps rule permitting signature rehabilitation); Buzard v. Griffin, 89 Ariz. 42, 50, 
358 P.2d 155 (1961) (fraud proven by clear and convincing standard).
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