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When faced with disqualification for ineligible signatures, Open 

Government Committee (“OGC”) worked “around the clock” to sue the County 

Recorder in the companion case.  [T. 150:17-151:2]  For this lawsuit, OGC 

invoked willful ignorance.  Despite controlling the circulator process and spending 

$50,000 vetting backgrounds,1 OGC complains that Appellants did not alert them 

of their investigation.  [Transcript (“T.”) 164:5-11]  In reality, OGC abdicated its 

responsibility to defend this lawsuit and now asks this Court to reward its strategy. 

I. REFUSAL TO ACCEPT THE PETITION EXHIBIT 

Rule 901 provides for the authentication and admission of evidence.  Ariz. 

R. Evid. 901(b)(4) (distinctive characteristics), (b)(7) (public records).  

“Foundation for the admission of evidence can be established either by testimony 

showing a chain of custody or by identification testimony.”  Barrow v. Ariz. Bd. of 

Regents, 158 Ariz. 71, 77, 761 P.2d 145, 151 (App. 1988).  “[A] witness can testify 

that the item is what it is claimed to be or the evidence can be shown to have 

distinctive characteristics which, taken in conjunction with circumstances, support 

a finding that it is what its proponent claims.”  Id. (citations omitted).  Kingsmore 

was able to authenticate the sheets as copies of those Wright received from her.  

[T. 24:15-16]  Yet the trial court did not permit them into evidence, instead 

requiring specific sheets, amounting to reversible error.  [T. 25:16-26:1] 

                                           
1 This was done because, according to its campaign consultant, “the law requires 
that individuals be eligible to circulate petitions.”  [T. 165:16-23]   
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The OGC’s argument that Appellants’ claims are insufficient because they 

did not specify a specific number of signatures for disqualification should be 

rejected.  The relief requested was an order for the Secretary to rehabilitate valid 

signatures, excluding certain defective sheets identified by circulator and serial 

number.  [T. 79:2-11] 

II. INFLEXIBILITY DENIED DUE PROCESS 

Courts must be flexible with time allocations and should make necessary 

adjustments.  Brown v. U.S. Fid. & Guar. Co., 194 Ariz. 85, 90-91, 977 P.2d 807, 

812-13 (App. 1999).  The trial court went out of its way to schedule the evidentiary 

hearing, and that is greatly appreciated.  Once the proceedings were underway, 

however, it did not react to the volume of evidence in a way that preserved 

Appellants’ due process rights.   

OGC incorrectly argues that Appellants did not make an offer of proof.  

Appellants explained that Kingsmore would show the sheets were produced by the 

Secretary’s office. [T. 22:2-5; 25:16-21] They also stated that “Mr. Ledders and 

Ms. Wright [would] testify that these are the documents that were received from 

the Secretary of State’s office.”  [T. 26:10-13; 79:2-11 (offer re: Amy Chan)] The 

issue was not waived, as Appellants asked the court multiple times for additional 

time.  [T. 125:9-126:24; 178:9-179:3; 179:24-180:8] 
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III. THE COMPLAINT SHOULD NOT HAVE BEEN DISMISSED 

OGC’s claim of waiver for failure to raise this argument below should be 

rejected.  Nobody knew that the court would dismiss until it issued the order. 

IV. NO STATUTORY TIME LIMITATION EXISTS 

OGC cites a statute that, on its face, does not apply.  A.R.S. § 19-122(A) 

applies where the Secretary “refuses to accept and file a petition for the initiative.”  

OGC attempts to re-write this statute, arguing that a challenge must be initiated 

“within five days of the Secretary’s action certifying signatures as eligible.”  

Actions filed to challenge certifications proceed under § 19-122(C), which applies 

to the sufficiency of a petition certified for the ballot by the Secretary, and it is this 

statute upon which Appellants’ case proceeds.  See Kromko v. Sup. Ct, 168 Ariz. 

51, 811 P.2d 12 (1991). 

V. LACHES DOES NOT APPLY 

Kingsmore and Wright testified that petition sheets were unavailable until 

August 2, and even then it was on a rolling basis with the final batch unavailable 

until August 7. [T. 18:12-15; 19:17-19]  Despite OGC’s claim that “[Appellants] 

were able to obtain copies of the petitions at issue four weeks before ballot printing 

began,” testimony revealed and the trial court found as a fact that Wright, who 

obtained the petition copies, “was not a member or paid agent [of Appellants] and 

she testified that she was working independently” from Appellants. [T. 40:6-41:11; 

T. 119:23-120:11; Order 1]  Appellants did not obtain Wright’s findings until the 
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news release was made public [T. 103:21-104:11], and upon learning of the 

magnitude of deficiencies with petition circulators, Appellants took only three 

days, not three weeks as Appellee claims, to file this challenge. 

There is no law supporting OGC’s claim for notice when investigating the 

validity of initiative petition circulators.  Such a requirement would violate free 

association rights.  See NAACP v. Alabama, 357 U.S. 449 (1958).  As the trial 

court found, “any difficulties faced by [Appellee] in preparing for the hearing were 

not the result of any unreasonable conduct by [Appellants].” [Order 2]   

VI. EVIDENCE OF FELONY CONVICTIONS WAS ADMISSIBLE AND 
SUFFICIENT 

The burden of proof in elections cases is preponderance of the evidence, a 

lower standard than proving a prior felony conviction for purposes of sentence 

enhancement. See Saylor v. Gray, 41 Ariz. 558, 571 (1933).  Moreover, in civil 

cases, courts routinely view the evidence submitted by Appellants as probative, 

and often dispositive. 

In this case, Wright testified to the personal investigations she performed, 

and the order notes that “the LexisNexis search for the three circulators [with 

felony convictions] matched the exact name and address the circulator used on the 

circulator’s affidavit on each petition signature sheet submitted by the circulator.” 

[Order 3 (emphasis added)] 
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The trial court correctly found this evidence “persuasive” as proving the 

felony convictions for two of three circulators, and because certified copies are not 

required, the trial court correctly found Appellants’ evidence sufficient [Order 3]. 

CONCLUSION 

OGC’s trial strategy consisted of manufacturing a laches defense by 

ignoring the pleadings, pretrial disclosures, its own documents, and the evidence.  

Other than that, it had no trial strategy.  This Court should not condone willful 

ignorance such as this and should reverse the order below. 

DATED this 4th day of September, 2012.

 SNELL & WILMER L.L.P. 

By: Michael T. Liburdi 
Michael T. Liburdi  
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
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